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RESPONDENT’S BRIEF

Issue
Has Killeen failed to establish that the district court abused its discretion by imposing a
unified sentence of five years, with two years fixed, upon her guilty plea to felony eluding?

Killeen Has Failed To Establish That The District Court Abused Its Sentencing Discretion
On September 16, 2017 – approximately one month after absconding from parole
supervision – Killeen drove without a valid driver’s license and an officer stopped her for driving
with “a bright white light hanging below the rear bumper by the right rear tire” of her vehicle.
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(PSI, pp.4-5, 7, 68-69. 1)

When the officer asked for her driver's license, insurance and

registration, Killeen provided only an expired vehicle registration and “began nervously glancing
around the vehicle with her eyes and [she] appeared to be shaking.” (PSI, p.68.) Officers
observed – in Killeen’s vehicle – “a prescription pill bottle with white pills inside that had the
label torn off,” a plastic container with “several” Q-tips and “two rolls of kitchen foil inside of
it,” a “Q-tip sitting under her right thigh,” and “a crumpled up piece of tin foil at her feet.” (PSI,
pp.68, 72.) When officers asked her to exit her vehicle, Killeen “quickly turned the car back on
and slammed it into drive,” “accelerated northbound on 13th Street at an extremely high rate of
speed,” “crossed over into the oncoming lane of traffic[,] and went through at least five solid red
traffic signals in a row, while continuing to accelerate.” (PSI, pp.67-68.) Her vehicle’s lights
were “off in night time lighting conditions, and [she] was driving on very narrow streets in the
downtown core.” (PSI, p.67.) When Killeen ran the “solid red light at Idaho Street[,] a vehicle
traveling westbound with the right of way had to hit their brakes hard enough to skid the tires in
order to avoid a serious collision.” (PSI, p.67.) Killeen did not stop, but instead “continue[d] to
travel north bound on 13th Street, until [her vehicle] was out of sight.” (PSI, p.72.)
The state charged Killeen with felony eluding. (R., pp.24-25.) Pursuant to a plea
agreement, Killeen pled guilty and the state agreed to not file a persistent violator enhancement.
(R., pp.45-60.) The district court imposed a unified sentence of five years, with two years fixed,
and ordered that the sentence run “concurrently with any other sentence imposed the defendant is
currently serving.” (R., pp.63-66.) Killeen filed a notice of appeal timely from the judgment of
conviction. (R., pp.68-70.)
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PSI page numbers correspond with the page numbers of the electronic file “Killeen 45888
psi.pdf.”
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Killeen asserts her sentence is excessive in light of her substance abuse, self-reported
mental health issues, family support, and purported remorse. (Appellant’s brief, pp.3-6.) The
record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant’s probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
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The maximum prison sentence for felony eluding is five years. I.C. §§ 18-112, 49-1404.
The district court imposed a unified sentence of five years, with two years fixed, which falls well
within the statutory guidelines. (R., pp.63-66.) On appeal, Killeen contends that her sentence is
excessive because she has been abusing illegal substances for more than a decade, her family
supports her, she apologized for her behavior, and she reported that she was diagnosed with
mental health issues “when she was approximately age 13.” (Appellant’s brief, pp.3-5; PSI,
pp.1, 11-12.) However, Killeen has been afforded extensive treatment for both her substance
abuse and her mental health for many years, she has previously expressed her remorse on
numerous occasions, and her family has repeatedly voiced their support over the years, yet none
of these factors have precluded Killeen’s criminal behavior, which has continued unabated.
(PSI, pp.1, 4-8, 11-12, 21, 25, 33-34, 38, 44, 48, 112, 115, 121, 124, 138, 141-43, 146-47, 187,
189-90, 290, 302-03, 307.) Within less than 10 years, Killeen accumulated criminal convictions
for felony forgery, grand theft by possession, theft of property by means of deception, injury to a
child, frequenting a place where controlled substances are used, two convictions for felony
possession of a controlled substance, three convictions for DUI (one of which was a felony), and
the instant felony eluding offense; she incurred multiple probation and parole violations and
repeatedly absconded supervision; and – approximately two months after she committed the
instant offense – she was charged with the new crimes of obstructing officers and providing false
information to an officer. (PSI, pp.4-7.)
At sentencing, the state addressed the seriousness of the offense, Killeen’s ongoing
criminal offending and absconding behavior, and her repeated decisions to endanger others. (Tr.,
p.35, L.6 – p.36, L.10 (Appendix A).) The district court subsequently articulated the correct
legal standards applicable to its decision and also set forth its reasons for imposing Killeen’s
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sentence. (Tr., p.39, L.23 – p.43, L.18; p.45, L.10 – p.46, L.2 (Appendix B).) The state submits
that Killeen has failed to establish an abuse of discretion, for reasons more fully set forth in the
attached excerpts of the sentencing hearing transcript, which the state adopts as its argument on
appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Killeen’s conviction and sentence.

DATED this 30th day of November, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 30th day of November, 2018, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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